Lambert's unavailability and whether a person other than the one
who deenergizes may reenergize if the disconnecting switch is
4,800 feet from the equipment being tested, but I shall give my
views on those points so that Badger may argue them before the
Commission if a petition for discretionary review should be
granted by the Commission.

I agree with the Secretary that the matter of reenergizing
high-voltage equipment which is being worked on or tested is a
matter of vital importance to the safety of the miners.  The
question of the distance between the equipment and the discon-
necting switch should not be allowed to take precedence over the
importance of assuring that equipment does not accidentally be-
come reenergized while it is being worked on or tested.  I also
agree with the Secretary that so long as the person who locks
out equipment is available at the mine, he is available for the
purpose of removing the locks and reenergizing the equipment.
As indicated above, Congress intended that the person who locks
out the equipment be the person who is going to perform the work
and Congress also intended that the person who locks out the
equipment be the person who retains possession of the key.  The
aforesaid considerations assure that the person who has the key
will also be the person who removes the lock.  If Lambert had
retained possession of the key, as intended by Congress, it
could hardly have been argued that he was "unavailable" for the
purpose of removing the lock.
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The Question of Whether Section 75.803 Was Violated
Badger's Arguments

The violation of section 75.803 was alleged in Citation No.
631938 issued September 22, 1980, pursuant to section 104(a) of
the Act.  The condition or practice described'in the citation
is given in full in Finding No. 19, supra.  Briefly, the viola-
tion cited was the failure of Badger to have an operative fail-
safe ground check system which would remove power from the mine
in case a grounding circuit was broken.  Section 75.803 provides
as follows:

On and after September 30, 1970, high-voltage,
resistance grounded systems shall include a fail
safe ground check circuit to monitor continuously
the grounding circuit to assure continuity and the
fail safe ground check circuit shall cause the cir-
cuit breaker to open when either the ground or pilot
check wire is broken, or other no less effective
device approved by the Secretary or his authorized
representative to assure such continuity, except
that an extension of time, not in excess of 12
months, may be permitted by the Secretary on a mine-
by-mine basis if he determines that such equipment
is not available.
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